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§ 240.14d–8 Exemption from statutory 
pro rata requirements. 

Notwithstanding the pro rata provi-
sions of section 14(d)(6) of the Act, if 
any person makes a tender offer or re-
quest or invitation for tenders, for less 
than all of the outstanding equity se-
curities of a class, and if a greater 
number of securities are deposited pur-
suant thereto than such person is 
bound or willing to take up and pay 
for, the securities taken up and paid 
for shall be taken up and paid for as 
nearly as may be pro rata, disregarding 
fractions, according to the number of 
securities deposited by each depositor 
during the period such offer, request or 
invitation remains open. 

(Sec. 23, 48 Stat. 901; sec. 203(a), 49 Stat. 704; 
sec. 8, 49 Stat. 1379; sec. 10, 78 Stat. 580; sec. 
3, 82 Stat. 455; secs. 3–5, 84 Stat. 1497; sec. 18, 
89 Stat. 155; 15 U.S.C. 78n(e), 78w(a)) 

[47 FR 57680, Dec. 28, 1982] 

§ 240.14d–9 Recommendation or solici-
tation by the subject company and 
others. 

(a) Pre-commencement communications. 
A communication by a person de-
scribed in paragraph (e) of this section 
with respect to a tender offer will not 
be deemed to constitute a rec-
ommendation or solicitation under this 
section if: 

(1) The tender offer has not com-
menced under § 240.14d–2; and 

(2) The communication is filed under 
cover of Schedule 14D–9 (§ 240.14d–101) 
with the Commission no later than the 
date of the communication. 

INSTRUCTIONS TO PARAGRAPH (a)(2): 1. The 
box on the front of Schedule 14D–9 (§ 240.14d– 
101) indicating that the filing contains pre- 
commencement communications must be 
checked. 

2. Any communications made in connec-
tion with an exchange offer registered under 
the Securities Act of 1933 need only be filed 
under § 230.425 of this chapter and will be 
deemed filed under this section. 

3. Each pre-commencement written com-
munication must include a prominent legend 
in clear, plain language advising security 
holders to read the company’s solicitation/ 
recommendation statement when it is avail-
able because it contains important informa-
tion. The legend also must advise investors 
that they can get the recommendation and 
other filed documents for free at the Com-

mission’s web site and explain which docu-
ments are free from the filer. 

4. See §§ 230.135, 230.165 and 230.166 of this 
chapter for pre-commencement communica-
tions made in connection with registered ex-
change offers. 

(b) Post-commencement communica-
tions. After commencement by a bidder 
under § 240.14d–2, no solicitation or rec-
ommendation to security holders may 
be made by any person described in 
paragraph (e) of this section with re-
spect to a tender offer for such securi-
ties unless as soon as practicable on 
the date such solicitation or rec-
ommendation is first published or sent 
or given to security holders such per-
son complies with the following: 

(1) Such person shall file with the 
Commission a Tender Offer Solicita-
tion/Recommendation Statement on 
Schedule 14D–9 (§ 240.14d–101), including 
all exhibits thereto; and 

(2) If such person is either the subject 
company or an affiliate of the subject 
company, 

(i) Such person shall hand deliver a 
copy of the Schedule 14D–9 to the bid-
der at its principal office or at the ad-
dress of the person authorized to re-
ceive notices and communications 
(which is set forth on the cover sheet of 
the bidder’s Schedule TO (§ 240.14d–100) 
filed with the Commission; and 

(ii) Such person shall give telephonic 
notice (which notice to the extent pos-
sible shall be given prior to the opening 
of the market) of the information re-
quired by Items 1003(d) and 1012(a) of 
Regulation M—A (§ 229.1003(d) and 
§ 229.1012(a)) and shall mail a copy of 
the Schedule to each national securi-
ties exchange where the class of securi-
ties is registered and listed for trading 
and, if the class is authorized for 
quotation in the NASDAQ interdealer 
quotation system, to the National As-
sociation of Securities Dealers, Inc. 
(‘‘NASD’’). 

(3) If such person is neither the sub-
ject company nor an affiliate of the 
subject company, 

(i) Such person shall mail a copy of 
the schedule to the bidder at its prin-
cipal office or at the address of the per-
son authorized to receive notices and 
communications (which is set forth on 
the cover sheet of the bidder’s Schedule 
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TO (§ 240.14d–100) filed with the Com-
mission); and 

(ii) Such person shall mail a copy of 
the Schedule to the subject company at 
its principal office. 

(c) Amendments. If any material 
change occurs in the information set 
forth in the Schedule 14D–9 (§ 240.14d– 
101) required by this section, the person 
who filed such Schedule 14D–9 shall: 

(1) File with the Commission an 
amendment on Schedule 14D–9 
(§ 240.14d–101) disclosing such change 
promptly, but not later than the date 
such material is first published, sent or 
given to security holders; and 

(2) Promptly deliver copies and give 
notice of the amendment in the same 
manner as that specified in paragraph 
(b)(2) or (3) of this section, whichever is 
applicable; and 

(3) Promptly disclose and dissemi-
nate such change in a manner reason-
ably designed to inform security hold-
ers of such change. 

(d) Information required in solicitation 
or recommendation. Any solicitation or 
recommendation to holders of a class 
of securities referred to in section 
14(d)(1) of the Act with respect to a 
tender offer for such securities shall in-
clude the name of the person making 
such solicitation or recommendation 
and the information required by Items 
1 through 8 of Schedule 14D–9 (§ 240.14d– 
101) or a fair and adequate summary 
thereof: Provided, however, That such 
solicitation or recommendation may 
omit any of such information pre-
viously furnished to security holders of 
such class of securities by such person 
with respect to such tender offer. 

(e) Applicability. (1) Except as is pro-
vided in paragraphs (e)(2) and (f) of this 
section, this section shall only apply to 
the following persons: 

(i) The subject company, any direc-
tor, officer, employee, affiliate or sub-
sidiary of the subject company; 

(ii) Any record holder or beneficial 
owner of any security issued by the 
subject company, by the bidder, or by 
any affiliate of either the subject com-
pany or the bidder; and 

(iii) Any person who makes a solici-
tation or recommendation to security 
holders on behalf of any of the fore-
going or on behalf of the bidder other 
than by means of a solicitation or rec-

ommendation to security holders 
which has been filed with the Commis-
sion pursuant to this section or Rule 
14d–3 (§ 240.14d–3). 

(2) Notwithstanding paragraph (e)(1) 
of this section, this section shall not 
apply to the following persons: 

(i) A bidder who has filed a Schedule 
TO (§ 240.14d–100) pursuant to Rule 14d– 
3 (§ 240.14d–3); 

(ii) Attorneys, banks, brokers, fidu-
ciaries or investment advisers who are 
not participating in a tender offer in 
more than a ministerial capacity and 
who furnish information and/or advice 
regarding such tender offer to their 
customers or clients on the unsolicited 
request of such customers or clients or 
solely pursuant to a contract or a rela-
tionship providing for advice to the 
customer or client to whom the infor-
mation and/or advice is given. 

(iii) Any person specified in para-
graph (e)(1) of this section if: 

(A) The subject company is the sub-
ject of a tender offer conducted under 
§ 240.14d–1(c); 

(B) Any person specified in paragraph 
(e)(1) of this section furnishes to the 
Commission on Form CB (§ 249.480 of 
this chapter) the entire informational 
document it publishes or otherwise dis-
seminates to holders of the class of se-
curities in connection with the tender 
offer no later than the next business 
day after publication or dissemination; 

(C) Any person specified in paragraph 
(e)(1) of this section disseminates any 
informational document to U.S. hold-
ers, including any amendments there-
to, in English, on a comparable basis to 
that provided to security holders in the 
issuer’s home jurisdiction; and 

(D) Any person specified in paragraph 
(e)(1) of this section disseminates by 
publication in its home jurisdiction, 
such person must publish the informa-
tion in the United States in a manner 
reasonably calculated to inform U.S. 
security holders of the offer. 

(f) Stop-look-and-listen communication. 
This section shall not apply to the sub-
ject company with respect to a commu-
nication by the subject company to its 
security holders which only: 

(1) Identifies the tender offer by the 
bidder; 

(2) States that such tender offer is 
under consideration by the subject 
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company’s board of directors and/or 
management; 

(3) States that on or before a speci-
fied date (which shall be no later than 
10 business days from the date of com-
mencement of such tender offer) the 
subject company will advise such secu-
rity holders of (i) whether the subject 
company recommends acceptance or 
rejection of such tender offer; expresses 
no opinion and remains neutral toward 
such tender offer; or is unable to take 
a position with respect to such tender 
offer and (ii) the reason(s) for the posi-
tion taken by the subject company 
with respect to the tender offer (includ-
ing the inability to take a position); 
and 

(4) Requests such security holders to 
defer making a determination whether 
to accept or reject such tender offer 
until they have been advised of the 
subject company’s position with re-
spect thereto pursuant to paragraph 
(f)(3) of this section. 

(g) Statement of management’s position. 
A statement by the subject company’s 
of its position with respect to a tender 
offer which is required to be published 
or sent or given to security holders 
pursuant to Rule 14e–2 shall be deemed 
to constitute a solicitation or rec-
ommendation within the meaning of 
this section and section 14(d)(4) of the 
Act. 

[44 FR 70345, Dec. 6, 1979, as amended at 64 
FR 61406, 61461, Nov. 10, 1999; 73 FR 17814, 
Apr. 1, 2008] 

§ 240.14d–10 Equal treatment of secu-
rity holders. 

(a) No bidder shall make a tender 
offer unless: 

(1) The tender offer is open to all se-
curity holders of the class of securities 
subject to the tender offer; and 

(2) The consideration paid to any se-
curity holder for securities tendered in 
the tender offer is the highest consider-
ation paid to any other security holder 
for securities tendered in the tender 
offer. 

(b) Paragraph (a)(1) of this section 
shall not: 

(1) Affect dissemination under Rule 
14d–4 (§ 240.14d–4); or 

(2) Prohibit a bidder from making a 
tender offer excluding all security 
holders in a state where the bidder is 

prohibited from making the tender 
offer by administrative or judicial ac-
tion pursuant to a state statute after a 
good faith effort by the bidder to com-
ply with such statute. 

(c) Paragraph (a)(2) of this section 
shall not prohibit the offer of more 
than one type of consideration in a ten-
der offer, Provided, That: 

(1) Security holders are afforded 
equal right to elect among each of the 
types of consideration offered; and 

(2) The highest consideration of each 
type paid to any security holder is paid 
to any other security holder receiving 
that type of consideration. 

(d)(1) Paragraph (a)(2) of this section 
shall not prohibit the negotiation, exe-
cution or amendment of an employ-
ment compensation, severance or other 
employee benefit arrangement, or pay-
ments made or to be made or benefits 
granted or to be granted according to 
such an arrangement, with respect to 
any security holder of the subject com-
pany, where the amount payable under 
the arrangement: 

(i) Is being paid or granted as com-
pensation for past services performed, 
future services to be performed, or fu-
ture services to be refrained from per-
forming, by the security holder (and 
matters incidental thereto); and 

(ii) Is not calculated based on the 
number of securities tendered or to be 
tendered in the tender offer by the se-
curity holder. 

(2) The provisions of paragraph (d)(1) 
of this section shall be satisfied and, 
therefore, pursuant to this non-exclu-
sive safe harbor, the negotiation, exe-
cution or amendment of an arrange-
ment and any payments made or to be 
made or benefits granted or to be 
granted according to that arrangement 
shall not be prohibited by paragraph 
(a)(2) of this section, if the arrange-
ment is approved as an employment 
compensation, severance or other em-
ployee benefit arrangement solely by 
independent directors as follows: 

(i) The compensation committee or a 
committee of the board of directors 
that performs functions similar to a 
compensation committee of the subject 
company approves the arrangement, 
regardless of whether the subject com-
pany is a party to the arrangement, or, 
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